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Note:  There was not a quorum for the Historic Preservation Commission
PLANNING COMMISSION 
CORRECTING & ADOPTING THE RECORD OF PROCEEDINGS (Planning Commission)   Mr. Schwendiman moved to approve the February 15, 2007 meeting minutes, seconded by Mrs. Downing.  ROLL:  Yes, ALL.  
NEW BUSINESS

Fulton Landing Development Company (James P. Rosenblatt):  Mr. Rosenblatt reviewed the final plat.  He stated they are dedicating some public roadway along Erie Avenue and they are creating delineated dimensional limits for the private roadways which are going to be installed throughout the development.  They  have included designation for the public utility easement and reservation easement for the gas and electric companies.  They have created a preservation easements along the perimeters of the properties and they are creating the individual building pads for the forty-eight units that are to be constructed on this development.  These building pads will be b-simple ownership with access to the individual units via private driveways out onto Erie Avenue.  They have also dedicated an easement for the emergency access drive which is there secondary means of access at the south end of the property.  It will not be paved.  It was have a prepared subgrade which is compacted soils, overlaid with six inches of aggregates, similar to a roadway but it is going to be covered with topsoil and allowed to go under seed.   This will be designated with landscaping so that the emergency vehicles will know it is there but it won’t be something that the residents would drive on.  
Mr. Workman moved for approval of  the final plat for Fulton Landing Development Company subject to the engineer’s recommendations, seconded by Mrs. Downing.  ROLL:  Yes, Mrs. Downing, Mr. Workman and Mr. Grogan.  Abstain, Mr. Schwendiman.  
PUBLIC HEARING

CONDITIONAL USE – Denny Zbinden/Darlene Rehder, 2028 Locust Street, Skill Challenge Arcade:
Mr. Kincaid defined conditional use as something that is allowed under certain circumstances.  It comes under the jurisdiction of the Planning Commission.   Uses are by right and don’t have to ask permission of this body.  He stated one of the proposals tonight is a Conditional Use and the other one is a Use.   Mr. Kincaid had packets of the definitions for anyone interested.  

Mr. Zibiden stated the games are installed with knowledge that skill interaction is mandatory to make the equipment compliant and all States requiring this to be a skill based amusement game.    They would like to incorporate these games in the Ebay Internet Store that they have had in operation for the past two years.  They would be downsizing the Ebay Internet Store section to allow enough space for a small arcade.  

He stated a skill based amusement game is not a slot machine.  He stated there is a lot of conversation about this, but it is not a machine that employs a governor or regulator or guarantees an owner of any equipment a return on money played.  This is specifically exempted by Ohio Revised Code 2915.01.   He stated their customers must actively participate in the game in order to win.  The outcome of the game is not dependent largely or wholly by chance but the player will not win if they do not posses the degree of mental skill to recognize and remember patterns and the physical dexterity quickly and accurately.  The store would operate similar to an amusement arcade in any other place that has a game to play with a reward or prize to be offered.  He stated customers are paying cash to play pool, foosball, golf games, bowling in hopes of winning a prize, token or in some cases cash as is done as BW3, Chuck E. Cheese and so forth.  
Mr. Kincaid stated anyone that wanted to make a presentation on fact needed sworn in.  

Paul Bagocius, Don Michel, Victor Colaianni, Denny Zibiden were sworn in by Law Director Dale Kincaid.   

Mr. Zibiden stated within a  20 mile radius of Canal Fulton, there are twenty of these stores.  He stated in seven of the stores, they have the same type of equipment they are requesting to put in.  He stated the closest store in in Foxboro Plaza on Fulton Road, Canton, Ohio.  He stated Jim Petro came out with a press release on November 1, 2006 regarding the tic tac fruit games which were originally allowed.   They found them to be an illegal skilled game.  “Attorney General Jim Petro issued a formal opinion today that recluse’s claims that amusement machines such as tic  tac fruit  are legal skilled base games.  In the opinion, which was requested by the Ohio Department of Public Safety Kenneth Norkel on October 4, Petro concludes that when a machine employs a governor and other features that control the distribution of points and result in payouts, it is not a skill based amusement machine and as a result is prohibited by Ohio law.  These machines are programmed to guarantee a minimum rate of return for the operator regardless of the operator’s skill.  Ohio law prohibits games of chance, which is exactly what these games are.”  Mr. Zibiden read on, “an amusement machine is not illegal if it is truly skill based, meaning its player actively participates in the game and the outcome is not determined largely by chance and not controlled by someone not actively participating in the game.”  
An opinion was then asked of Mr. Norkel for a definition of a skilled based amusement machine.  It was stated that the term was used in ORC 2915 by way of background, it stated Mr. Norkel has stated that the “State of Ohio has seen a purification of amusement machines, claimed by the manufacturers and distributors of said machines to be skilled based amusement machines.  Your concern is whether the use of a governor feature on such a machine as explained below effects the machines qualification as a skilled based amusement machine.  If an amusement machine employs a governor feature that control the value of the cash prize that may be awarded to the players throughout the play of the game boards available on a game cartridge that guarantees the owner or operator of the machine a minimum rate of return on all monies wagered by the players of the game boards on the cartridge and if the machine has other features that control the number of points a player may earn and thus the cash prize, a player may win on each game board played, the outcome of play during the game is controlled by one or more persons not actively participating in the game and the amusement machine is not a skilled based amusement machine.”
Mr. Zibiden stated he went to a lot of extent on finding out about these machines and did seek out legal help to assist them with the laws.   He stated these same machines are in Florida and  Alabama.  They are licensed and the cities make money.  He started his research in 2004.  He stated he contacted David Kopech, Kopech & Associates, Columbus, Ohio.   He stated Attorney Kopech served as assistant attorney general in the charitable foundation section of the Attorney General’s Office  in 1981. He had him look over the information and asked for an opinion on what they were doing.   He read from a letter from Attorney Kopech, “Ohio Revised Code 2915.01 clearly exempts skilled based amusement machines from  Ohio Gambling Laws.  The statute would become effective July 2003, distinguishing skilled based amusement machines from games and schemes of chance by stating that a game in which a participant by using his skills and dexterity would predominantly be able to win at a game being played does not constitute gambling and is permitted in the State of Ohio without any licensing requirements or other regulatory measures by the State, County or local governments.  

Mr. Zibiden stated they asked the attorney about the tournament skill challenge games which are on a list of skill board games.    Attorney Kopech wrote that he had observed the tournament skill challenge games and reviewed the instructions and rules of the game in light of Ohio skilled amusement machine laws and he concluded that the tournament challenge is a skill based amusement which meets the qualifications set forth in Ohio Revised Code Section 2915.01(a,a,a).  Players of the game can develop the skills necessary to win at the game and will win at the game significantly more often than players who have not developed the skills necessary to increase their chances of winning the game.  The games outcome is not predetermined and it is possible to win at the game.  His opinion was that the outcome of the game is determined largely or completely by the skill of the player alone and with practice, the player can become more successful playing the tournament skilled games.  
Mr. Zibiden stated he would like to add that the machines if broken down are a prefab wood which has a video monitor in it.  There are no reels, bells, whistles, or weight like a slot machine.  These come in about twenty-one different games.  They are not much different than Atari or Gameboy like most children have at home.  It accomplishes the same thing, a game of how many credits you can get.  
He stated American Alpha and Keystone and several others that make these machines.  He stated they advertise skill games.   He stated there is a choice of games that are all skill.  They are skill compliant boards.  It isn’t a case if they are a slot machine or isn’t it, it is a question of is it a skill based amusement machine or isn’t it?  He stated what makes it skill or no skill.  The companies will tell you that this is what they are.  He stated the store is non-alcoholic and they are 18 years and older because they don’t want children in there.  They are clean and taken care of.  He would like to have one in Canal Fulton.   
Mr. Workman asked him how many games he was planning on putting in.   Mr. Zibiden stated he would like to start with 20.   There would be 10 stand up and 10 sit down games.  Mr. Workman asked how many parking spots he felt he needed per machine.  Mr. Zibiden stated one per machine.  He felt there would probably never be 20 people in the store at a time.  He has not seen that unless there is a drawing on a Friday night and you would want to pack the place.  Most of the businesses in the plaza close at 5:00 PM and he feels most of his business will be after 5:00 PM.  He stated they have about 12 spaces, not counting the parking  out front of the store.  Mr. Workman stated one of the things they have to look at under conditional use is specifically the parking.  Everyone that rents spots is entitled to a certain amount of parking, under the zoning laws; they have to have a certain amount of parking.  Mr. Zibiden stated there is a possibility for additional parking along the side if more gravel was laid.   Mr. Workman asked what his lease said for parking.  Mr. Zibiden stated it wasn’t explicit about how many spots they are allotted.  He stated he would estimate there wouldn’t be anymore than 10 people in the store at a time.  
Mr. Workman said, “You are telling me there is no random number generator in that board and there is no 85% payout, 98% payout or whatever?”  Mr. Zibiden stated the only thing it does have is a skill level setting.  Mr. Zibiden stated you can set the skill level like you can on a kid game.  He stated if the customers are smart you put it up a little higher, and they set their games at about midpoint.   He stated they could set difficulty levels.   He stated it is hard to make a game that everyone can play correctly.   He stated you don’t have to be smart you just have to have good memory retention and be able to recognize repeating patterns.   Mr. Workman asked if there wasn’t any random number generator, how does it randomize the nine squares.   Mr. Zibiden stated he doesn’t think there is one, he has never found anything on that.  Someone from the audience stated there is no random number generator on any of these boards.  He stated he was in the same business as Mr. Zibiden.  Mr. Workman asked if these games could be changed from a game of skill to a game of chance.   Mr. Zibiden stated the board could be changed but that is the only way.   Mr. Workman asked if these were the exact machines that are used for games of chance, just with a different board.  Mr. Zibiden stated it is a standard cabinet. 
 Mr. Workman stated “that Mr. Zibiden had mentioned on one hand that he wanted to allow this under an amusement arcade, is the zone that he is asking, the reason to allow under this zoning classification, if it is an amusement arcade and it is a game of skill, then why wouldn’t our children be allowed in?”   
Mr. Zibiden stated most of the stores don’t allow the kids in there, one of the things are they can win money here and the kids can also spend their allowance and stuff like that.  They really don’t want the aggravation of a parent having his son down there spending his money that he got mowing the lawn and things like that.  It is also a nice place for adults to socialize and get together.  We get a lot of ladies that come down and enjoy the time and know each other and they don’t want a bunch of kids of running around and screaming.  There is a lot of 14 years olds, 12 years olds that are nice kids but if you start drawing lines different places, then you have complaints.  18 just seemed like a good thing.  They are pretty much all 18 and over.  

Mayor Grogan asked if these machines be switched to Class III type machines at any time by any method.
Mr. Zibiden asked for a definition of what a Class III is?

Mayor Grogan stated gambling.  Mayor Grogan asked if the machines at any time by any method be switched over to a gambling machine or a game of chance. 
Mr. Zibiden stated he supposed they could.  
Mayor Grogan stated it is all what people know is there.  If they know it is more than an arcade game, it is one thing, but if they know it can be switched over to a game that can be one of chance, gambling, it is a different product all together.   He stated it concerns them because they know these can be switched over at any time.  He stated other municipalities have addressed that issue by enacting certain legislative laws that put more of an oversight and it has chased some of these people away because their intent was obviously to do something other than they proposed.  
Mr. Schwendiman stated he had the same feeling and if this is paying out cash that they just went through this in this town and divided a lot of people and to him if it is spitting out cash, it is going to open the door for them to come back.  

Mr. Grogan asked for the operating hours.  

Mr. Zibiden stated 10:00 AM – midnight.  

Mr. Grogan asked how he planned to arrange for additional security for those people that have won monies to go back into the parking lot.  

Mr. Zibiden stated himself or another gentleman will be assisting the girls at night after dark.  

Mayor Grogan stated he is not a law enforcement officer if someone goes to try to rob these people, how is he going to protect these people.

Mr. Zibiden stated he would carry a big stick.  Mayor Grogan stated that is not good enough for him and neither are the resources that it is going to be a bigger drain on the safety forces.  
Ms. Rehder stated she goes out at night by herself and no one has bothered her.  She stated she closes at 5:30 PM.  

Mr. Zibiden stated some of the other stores have hired private security.   

Mayor Grogan asked about Mr. Zibiden mentioning that woman come in there to socialize.  Mr. Zibiden stated he had 7 stores and a lot of the people hire private security.   Mayor Grogan stated he had also mentioned that he didn’t want children in there because they could be taking money out of their mom’s purse or things of that nature.   Mayor Grogan stated nothing stops a desperate husband from taking money out of his wife’s purse that may be going to grocery that wants to be spending it on that machine either.  He said now we are looking at a social problem potentially.   
Mr. Workman asked how much money someone could win at these machines.  Mr. Zibiden stated on a normal play between $300-$500.  There could be a bonus play if they hit it right, it may go to $700.  Mr. Workman asked in an average store, how many times in an evening does this happen?  Mr. Zibiden stated it goes in cycles.  He stated one play is 5 cents, but they have a minimum of 100 credits, which is $5.   As you win credits, your totals accumulate and when you cash them out is where you get your payout.  100 credits pay $5.00.  The games are set at different max plays.  The machines can be limited to the amount of money people put into them.  
Mr. Bagocius asked what company Mr. Zibiden planned on using.   He stated Just Entertainment in Florida.  Mr. Bagocius asked who would inspect the machines to make sure the boards were not switched.   
Mr. Zibiden stated he is the one that is going to be putting them in and doing all the work on them.  He stated he is not going to switch the boards.  

Mr. Workman asked him what stopped him from putting it in and selling the store three days later.   Mr. Zibiden stated they are probably going to lease the machines.   Mr. Workman stated once they allow them in there, it is there and that he may be the most honest, upright person in the world, but it doesn’t say that next month he is not going to sell it to somebody that isn’t quite honest as he is and then there is nothing that they can do about it because they already said they could have it.  You can argue that, but that is the reality of business.   Nothing says that they are giving them a one year lease; they are giving them the right to operate it.   
Mr. Zibiden stated they could word the conditional use to be null and void if he sells the business.  He is willing to work with them.  

Mr. Bagocius asked how they were going to enforce the age restriction, especially with kids being much more mature looking, whether they are 16 year olds, or in some cases some 14 year olds may look 18 or 19.   

Mr. Zibiden stated if they look like they are 18 and act like they are, he is not going to throw them out.  

Mr. Colaianni asked Mr. Kincaid since they were sworn in if they were just entertaining questions, statements and facts as well.   

Mr. Kincaid stated this was informal they could state fact or opinion.  

Mr. Colaianni stated he was here in two capacities, one as an elected official and the other one as a resident of this community.   As an elected official they conducted a survey on a different matter, although he thinks it is similar in tone, where a majority of this community did not support a gaming facility that was going to be located in the vicinity.  He stated that is a statement of fact.  The other thing that they just considered as a City Council, and Mrs. Downing, who is a commission member and is also on council, they are amidst some financial challenges.  The concern he has is first and foremost, as Mr. Workman and the Mayor stated, their law enforcement and safety force budget was reduced by approximately $112,000 this year.  His concern first and foremost is for the safety of this community.  Secondly, the majority of this community has already spoken out against this.  Thirdly, from an economic standpoint he doesn’t see the benefit as he does, which they can differ on.  However, constituents that he has to answer to have already in his opinion spoken on this and him as a business person needs to understand that potentially there could be something introduced that may or may not cost him additional funds to operate this business if this commission approves his use.  The question he has, how is he going to enforce 18 year old and over to come in there, because he has stated on public record and he has been sworn  that it is an 18 year old facility, however, he was just very vague in the fact to how they were going to enforce it.  Unless he is going to check ID’s, that is state approved in all 50 states, he has not convinced him that he is going to be able to enforce 18 and over which was stated as being one of the rules of his establishment.  
Mr. Zibiden stated he felt Mr. Colaianni was making a big deal out of nothing and stated if they looked like a kid and they wanted to come in, he said he would ask to see a driver’s license and if they are not 18 they are not coming in.   He stated when they walk in, there is a counter and they have to walk around the corner and around a divider to get to the area.   They will have to go by an employee and they will have the right to kick anyone out.  They have a backup person on duty as well.   Mr. Colaianni asked if he saw his establishment as being an additional burden on the safety forces that could encumber the city additional funds to have to pay overtime and additional things of that nature.  Mr. Zibiden stated he didn’t think so; they haven’t created hardly any problems in other areas.  

Mr. Workman asked for clarification if Mr. Zibiden owned the other stores he has been referring to.  Mr. Zibiden stated he previously owned one in Norton.  He stated he had five of them originally.   He does maintenance and training on the machines.   He has been around this industry for about six years now.

Mary Glass:  She asked if 18 was just an arbitrary age and there is nothing legally that stops a 14 year old from coming into the store.  She asked if there was a state law prohibiting anyone under 18 to come in. 
Mr. Zibiden stated he can’t call the police.  There is no state law.  He stated he knows how teenagers tear things up and he doesn’t want them in his store.

Fred Etheridge, 726 Tell Drive:  He asks if it was his understanding that it was an operation from 10:00 AM to midnight?  
Mr. Zibiden stated that is the hours they were thinking about.  The store would only be open until from 1:00 PM to 6:00 PM on Sundays.
Mr. Etheridge asked if everyone wins that plays the game.  
Mr. Zibiden stated no.  
Mr. Etheridge stated he heard Mr. Zibiden say something about betting and that sounds a lot like gambling to him when he hears those kinds of words.  He asked how the City would profit from this operation, with revenue coming into the City.  
Mr. Zibiden stated they are going to have payroll taxes, City income taxes and they are going to pay sales tax.  Mr. Etheridge asked how much they are going to pay their employees.   Mr. Zibiden stated $7.00 an hour.  Mr. Etheridge stated minimum wage, 1.1% on minimum wage.  Mr. Etheridge stated it doesn’t offset the additional police patrol and those kinds of things.  Mr. Zibiden stated they are not going to have extra patrol for his store.   He stated there is a bar across the street. 
Mr. Etheridge stated there is also a nursery school across the street and a church.  
Mr. Zibiden stated they have nothing going on that will affect that. 
Mr. Etheridge stated he heard him say that he was going to enforce the 18 year provision and if permission was granted and someone came in and played the games that wasn’t 18, that would be a violation of the conditional approval. 
Mr. Zibiden stated he didn’t know where Mr. Etheridge was going with this. 
Mr. Etheridge stated it is idle minds and they have enough of this already.  Mr. Etheridge stated his opinion that  we are not Barberton, Akron, Orrville, Norton, Jackson Township and they are not Massillon this is their little community, Canal Fulton.   They don’t want to be compared to these other communities.   
Mr. Zibiden stated he lives in Canal Fulton and he would like to see it grow a little bit.    Mr. Etheridge stated he would like to see quality growth and he doesn’t think that is what he is proposing.  

Eric Nelson:  Mr. Nelson stated the proposed area has a church across the street, two driveways, and a road all coming out at that location.   He stated if you go through there now, you better watch your speed because people will come flying out of there and if there is much increase in traffic there  they are going to have a real problem.  
David Derry, 523 River Road:  He was curious about the average pay out being $300-$500 or so, and wondered about how long a person would have to play to make a hit or win that kind of money. 
Mr. Zibiden stated it depended on their ability and the timing that they come in and you will find a number of people that will walk around the store and look at the numbers that are on the machines and the bonuses that have accumulated.  He said someone might play $15-20 and get up and leave and leave a  good bonus already started on the machine and the next person will look for those numbers.  They will sit down there and maybe put in $10 and they will hit the bonus for that machine.   Mr. Zibiden said it is kind of unusual.  Mr. Derry asked how long it would take the average person to sit down at the machine to hit $300-$500.   Mr. Zibiden asked how good he was.
Mr. Derry said just average. 
Mr. Zibiden stated it would probably take most of the day if  you are not sharp on it, the better you are and the more you play the better you get and the faster you will get to that point.  He stated there will be days even at that point that you won’t win all of it.  He stated there are certain criteria on the machines that you have to do to get the full amount.  
Mr. Schwendiman asked if Mr. Zibiden if he could keep setting the skill level as stated earlier.   He asked if that was like the governor in the machine, that Mr. Zibiden would be the governor, that it isn’t in the board, but Mr. Zibiden is the governor because he can set the skill level.   

Mr. Zibiden stated that he can not put these games in for everyone that comes into the store, but if you set it easy and you get a lot of good and talented people in, and then you would not be able to stay in business at all.  They put them average.   He stated they have to have some type of adjustments.  He can set the speed of reels, the machine to stop manually or automatically, and turn the demo music off and on.  
Mr. Workman moved to the comment section.

Mayor Grogan commented that he went to dinner with his daughter who is almost 15.   The server was in her early 20’s and asked his daughter if she wanted a cocktail.  He stated there are children who look a lot older than they are.   He stated, however, he does not want his child venturing into one of these places and have an employee with a calibrated eye for age being paid $7.00 an hour determine whether or not to card her and letting her pass by.  He doesn’t want her in there thinking that she can win money if she needs a CD or an IPOD.  He would like to see some type of protocol that stops and identifies these people before they go in.   
Mr. Zibiden stated they could put up a sign stating identification required.  

Mike Mahaney:  Mr. Mahaney asked what percentage of monies Mr. Zibiden expects to make.   
Mr. Zibiden stated from previous businesses he has owned it is really difficult to operate a business if you don’t make 15-20% on an average to be able to pay rent, employees and utilities.  He stated if you can’t do that they wouldn’t be in business very long.   Mr. Mahaney asked what the maximum he has seen in his experience.  Mr. Zibiden stated they had a couple days that they had 35% and a couple of days that they lost 45%.   He stated it is not a get rich thing, it is a business.  
Mr. Mahaney asked the Planning Commission if there was anything in the regulations that stipulate how many feet that this operation has to be from a church.    
Mr. Kincaid stated the zoning inspector through his birds eye view, and both of the applicants qualify for the number of feet away from the highway.   Mr. Mahaney asked if he was talking about the footprint of the building where this operation is going or talking about property lines.   Mr. Kincaid stated the code talks about highways/streets.  
Mr. Workman stated for a point of clarification is what Mr. Mahaney is referring to is the regulation that they have relating to can’t sell alcohol within 500 feet of a school.   Mr. Workman stated there isn’t any regulation for this type of a business.  He stated there is a regulation that they have to be so many feet away from a highway, which he thought was 100 foot, which both of the businesses qualify.  

Paul Bagocius, 451 E. Cherry Street:  Mr. Bagocius stated in the application the distributors were Cadillac Jack and American Alpha.   He stated he is not familiar with Just Entertainment but he is familiar with Cadillac Jack and American Alpha and he would think the other companies would be very similar.   
Mr. Kincaid interrupted to let Mr. Bagocius know that because of the nature of this, handle these two cases separately.   

Mr. Bagocius stated in one case, they will not  to Ohio.  They don’t because Ohio is considered a gray law area.  They don’t know whether they are legal or not legal.   So based on that information, he would encourage the Planning Commission to say no because they obviously do not want to bring anything illegal in and if they are not 100% positive it is legal, then that by itself is justification for not accepting this conditional permit.  He stated there are no age restrictions by Ohio law as was shared and putting up a sign in the reality of the world, that everyone is going to be carded coming in.   He asked how is the public going to be protected from the machines being changed.  He stated when you buy meat from the deli at Giant Eagle or buy gas there is a sticker from the County, how is the owner going to guarantee to the public that they are being protected?   How are parents going to be guaranteed that their 16 year old that looks older is not going to be in that facility?   He had several questions he would like the Planning Commission to ask:  Are the machines legal?  The Attorney General has made a comment that they are not or at least one similar to tic tac fruit are not; he stated the opinion that was given from Attorney Kopech, he wrote: “This analysis is my opinion and should not be construed as a legal guaranty or as being binding on any administrative agency or court in Ohio.”    Mr. Bagocius asked how would they monitor any new games coming in and can they guarantee that the machines cannot be reprogrammed or changed into games of chance and without such a guarantee, the Planning Commission should not grant a conditional permit.  
Trudy Leach-Shockley:   She asked if they agreed to have an identification check, how would the City enforce it.  Mr. Kincaid stated the zoning inspector could check on it.  She stated Ohio is the only state with this kind of skilled based gaming that will pay out in cash.  She said every other state has a voucher system or something that can be tracked.   She stated if someone is paying with cash, they aren’t going to be influenced to be honest about it.  She stated none of the companies that she has been in contact with will guarantee the 51% skill and 49% chance percentage that the State of Ohio requires.  She stated she has been told that it takes 30 seconds to change the board or chip from skilled to non-skill.  She feels if the City were sued this would really put them at a disadvantage.  

Victor Colaianni, 1708 Bruce Street:  Mr. Colaianni stated for the economy of  the City, they have some concerns with empty storefronts downtown that they are trying to address.  They also have some economic issues that they need to address as a City government.   He understands that Mr. Zibiden lives in the City and that a lot of people want to work where they live, but his concern about the profitability level that he has isn’t convincing that it is a viable opportunity for the City to get a return on the tax dollar money.   As he had previously shared, the City has some financial   challenges they have dealt with and they are going to continue to deal with them if the initiative in May doesn’t pass.   The return on the money is a concern of his and personally as a resident and soon to be new father, he does not condone this type of business.  He thinks there is too much of a gray area.   He stated unless he can guaranty that he is going to enforce checking ID’s, and if he can guaranty him as a City official that they can get some return on their money tax wise from a business, it isn’t going to be economically beneficial and offset what he believes to be an additional burden on infrastructure and safety forces.  Those are concerns he feels the Commission should consider.   
Darlene Rehder, 764 Chris Circle:  She stated she was told there would be a licensing fee per machine per year.
Joni Stopar, 1861 Locust Street:  She stated what she has been hearing has really made her feel uncomfortable.  She stated she works with teenagers and she knows how they can become addicted to things like this and they do not need this in the City.   They need to think of their children and this is not the way to go.   She stated she knows how kids are and if they want to get in someplace, they will.   It is a great concern.  She stated she hoped the Commission would think of the young people in town and what direction do they want our town to go and this is not it.  
Mary Glass:   She stated she is manager of a convenience store in town and they sell alcohol and cigarettes.  It is very time intensive to check ID’s.  She said you have to know what you are doing to make sure it is a valid ID.  She stated even if they say they are going to check, they need to spend a lot of time and money to  train their employees to care and to know that it isn’t a fake ID.   The kids will come in and try everything under the sun to get an ID past an employee.  Another concern she has is when Mr. Zibiden stated that sometimes someone will sit at a machine all day.  She feels we need to be conscience of the social issues that come up with someone sitting in front of one of the machines putting their money in to it.   She stated she will see someone come into the store and spend $200 on lottery tickets and knows that they should be spending that money on groceries.   
Bob Stopar, 1861 Locust Street:  Mr. Stopar stated they have been through this before.  These are games of skill but they pay out money and feels this is gambling.  He stated games of skill can go to games of chance.  He stated they have been through this and to please shut it off now.  

Fred Etheridge, 726 Tell Drive:  He wanted to know if Chief Frisone had stated an opinion on this matter.  
Mayor Grogan stated he has not spoken to the Chief.   He said after the last issue the City was involved in, they have focused on other things.  He stated he would definitely have to sit down and talk to the Chief on this matter.  They are going to do a lot of research with other communities and other areas and see what the impact is.   They have looked at other cities/municipalities that have addressed this because their conditional uses met what they were attempting to do so the legislative arm after the fact imposed quite strenuous safeguards on them.   He stated the City Manager has a resolution from Tallmadge.   He stated he could assure everyone from the legislative arm that they will be looking at the laws that Tallmadge enacted in addressing the City to mirror those and add as many safeguards as possible so they don’t get into the same as other communities.   If the two this evening were granted, they would not be grandfathered in because this would be a police issue and not a zoning issue.   
Mr. Zibiden:   Mr. Zibiden stated what they are talking about Tallmadge would be fine.  He would like to see them come up with something that they can all live with and present it.  He is not against that. 

Mayor Grogan stated it would be law, it wouldn’t be something that he would be in agreement, it will be something that they would be forced to have to comply with.  It is not something that they are going to negotiate over.  They are going to look at the laws and what other municipalities have done and they are going to do what they can to ensure that it is a reputable, safe operating establishment that falls well within the letter of the law.   

Mayor Grogan asked Mr. Kincaid is the use that they are requesting, fall within the law that is established for this?  
Mr. Kincaid stated it is a conditional use and directed them to page 57 which has the general standards for conditional uses.  

Mr. Workman made a motion based on the general standards that they have to go by.   He stated number 5 in the general standards states that any conditional use will be in compliance with State, County and City regulations.   He stated this is a very gray area  and if this was cut and dry with the State of Ohio, he would entertain this business is a viable business but based on everything that he has heard tonight and specifically on that, they don’t know if it complies with State, County and City regulations.   
Mr. Workman moved to deny the request for a Conditional Use permit, seconded by Mrs. Downing.   ROLL:  YES, ALL.  

USE HEARING – Don Michel, 2219 Locust Street
Mr. Kincaid stated uses do not come under the jurisdiction of the Planning Commission; only conditional uses come under the jurisdiction of the Planning Commission.   He stated uses are governed by the Zoning Inspector and he makes ruling and grants permits where he feels it is appropriate.   He stated if the applicant wants to be heard, he appeals to the Board of Zoning Appeals.   He stated in the zoning B-2, there is a permitted use called amusement and recreation including social hall and drive in theatres.  
Mr. Kincaid stated since the Planning Commission doesn’t have jurisdiction, they cannot hear the Use Hearing.   

Don Michel:  He stated everything that Mr. Zibiden brought up about the business, he does not know.   He stated he does know about the gray area in the State of Ohio.  He stated he did some research and contacted Cadillac Jack.   He stated their skill game and the skill old games have mandatory features of the games that you cannot win without them.  He stated he took all this paperwork to the Zoning Department.   He stated he talked to John Oliver, Stark County Sheriff Department, and gave him the same paperwork.  He stated there is no clarification of the legalities of these games in the State of Ohio.  He stated he has read that the State of Ohio does not retain the opportunity to do that.  He stated they saw local jurisdiction.  The state has a gray area and tells a community to spend your money to battle in court.   He stated the Sheriff Department stated they are basically in a situation of wait and see to let the State clarify this, license them, tear them down and put a sticker on them or whatever they do and in the meantime they are not going to get involved.   
Mr. Michel stated he researched the games and showed him.  He stated Georgia law is the closest to Ohio law.  He stated Ohio law a game cannot be or mostly by chance.   He stated the rest of the stuff is basic.  He stated the games that they selected from Cadillac Jack, if an opportunity comes up and it is on the screen and you do not put your finger at the right place on the screen and align up the figures, you cannot win.   It is 100% skill at that point.  On the old features games, they are a little bit tougher to get good at but the bottom line is the thing spins and stops.  Anyone that plays it frequently knows, as an example that cherries are cheaper than watermelon, and based on history, if you hold onto the cherry you may win 5 credits but the watermelon may pay me 50 credits so one might elect to spin again in hopes of getting another watermelon.  He stated if you don’t hold, the game is over.  He stated the forensics on this, based on Georgia law, these games are 100% skill and this is why  they have selected these games for their arcades.  He stated when he talked to Mr. Belford, he gave him a list of the games they were going to have with the distributors and if at time they do not have these games in their machines to take everything that they have.  They are not going to risk.   His games will comply with the paperwork.   He stated that is why they did all the research.    He stated they do not pay out cash.    They will be giving out gift cards.  He stated they would be available in different denominations.  He stated the cash is legal but they do not do it for security reasons.   They don’t want their employees walking around with a lot of cash.  The only money the employees would have is chance. Period.   He stated it would  be a rarity for someone to win $500.  They don’t put their machines in that category.  They would rather have more frequent friends because it is an entertainment business.   It is not a get rich thing.   He stated they call it adult entertainment because they don’t let a woman come in with a crying baby to irritate the other adults.   They guarantee if they find anyone under the age of 18 in the arcade playing a game, to take everything they have.   It is too important and too much money invested to gamble on an issue like that.   He stated they went as far as they could without going to the State of Ohio to ask for a stamp.   The State of Ohio is going to take away this gray area.   They are doing everything they can to minimize the gray area by the games they selected.   He stated anytime anyone wanted to come in and test the game boards to test them.   
Mr. Workman stated he would get a written answer from the Zoning Department.   

Mr. Kincaid stated any public input into the Use Permit would come at the Board of Zoning Appeals if there was an appeal on the decision.   
Mr. Workman stated if he was granted an approval by the Zoning Inspector, it means that it clearly states in the zoning code or it is interpreted as being legal under the cities zoning at which everyone has an opinion and the opinion should have been given or when it is rewritten.   

Phyllis Mahaney:   Mrs. Mahaney asked why this is a zoning issue and the other a conditional use if it is basically the same kind of business.   
Mr. Workman stated because they are different business zones.   One was in a B-1 zone which an amusement/arcade is allowable as a conditional use; therefore they had to have a conditional use hearing.  The other is in a B-2 zone which has different structures and it is not allowable as a conditional use.   They need to interpret whether it is allowable under the regular allowed uses.  It is up to the Law Director and Zoning Inspector.   
ADJOURMENT

Mr. Workman moved to adjourn the Planning Commission meeting.  







_________________________________







John Workman, Chair
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