
CITY OF CANAL FULTON

                            December 16, 2003



REGULAR COUNCIL MEETING:

Mayor Shawn Kenney called the December 16  2003 Council Meeting to order at 7:30 p.m. at Stinson Elementary School.  

PLEDGE OF ALLEGIANCE: 
CALLING OF THE ROLL:  Present:  Bill Dane, Nellie Cihon, Linda Zahirsky, Mike Mouse,  Robert Szanto, Mayor Shawn Kenney.  Diane Downing was absent.
Mr. Szanto advised Council that he had received an Email from Mrs. Downing saying she would be absent because of a family matter.  He then made a motion to excuse Mrs. Downing from the meeting.  Mr. Dane seconded the motio  n.  Yes – 5.
OTHERS PRESENT:  Marge Loretto, City Manager; Dale Kincaid, Law Director; Officer Ed Harbaugh, Police Department; William Dorman, City Engineer; Michael Rodino, Finance Director; Director;  Joan Porter, The Repository; Julie Schaeffer, The Independent; Garnet Thomas, Rochelle Rossi, Ken Roberts, Don Schwendiman, Bob Schaeffer, Donna Lemmon, Victor Colaianni, John Grogan,  all residents.
ADOPTING/CORRECTING OF MINUTES:   


The Mayor asked for approval of the minutes of the December 2, 2003 regular Council meeting. Mrs. Cihon made a motion to approve the minutes of December 2, 2003.  Mr. Dane seconded the motion. 


Roll:  Yes –  5.  

SPECIAL RECOGNITIONS:  

The Mayor said he would call for a moment of silence in memory of George Kilbride who passed away recently.  He said Mr. Kilbride was a longtime resident of Canal Fulton and always involved in the community and also donated land along the Canal.

Mr. Szanto said he had something under Special Recognitions.  He asked Mayor Kenney to stand.  Mr. Szanto read the following proclamation:  “Whereas, Shawn F. Kenney has served the City of Canal Fulton, Ohio as its mayor from January 1, 2000 through December 31, 2003, and; whereas, during his tenure as mayor he has played a major leadership role in the following areas, to wit:  Shawn F. Kenney, as Mayor, was the driving force in placing the Canal Fulton City Charter on the ballot, sat on the Charter Commission, and played a key role in finalizing the Charter provisions.  Mayor Kenney also penned the agreement between Lawrence Township and Canal Fulton to provide full time emergency squad services to the City and Township.  Under Mayor Kenney’s leadership, water to the Northwest School District will become a reality, which will benefit all the residents of the Northwest School area.  During Mayor Kenney’s tenure, Canal Fulton has received over $1,045,000.00 in grants for such projects as the Locust/Millfield intersection improvement, fire department emergency equipment, the Community Park Improvements, and other public works projects.  Whereas, Shawn F. Kenney also served Canal Fulton as its law director for thirteen years and has been dedicated to community involvement in organizations and in various capacities too numerous to list in this proclamation.  Now, Therefore, be it proclaimed with deep gratitude that Shawn F. Kenney be honored and recognized for his leadership excellence and dedicated service the City of Canal Fulton, Ohio, and may he find joy and contentment in the knowledge that future generations will benefit from his service to the community.”


Mr. Szanto then presented the Mayor with a gift of appreciation.  The Mayor opened the gift of an engraved gavel and stand.  The Mayor thanked everyone.


Mr. Szanto said he would also like to recognize outgoing  Councilman Bill Dane.  He thanked Mr. Dane for his service and said it has been a pleasure and pride serving with him.  



CITIZENS COMMENTS ON AGENDA MATTERS:


 None.

REPORTS OF ADMINISTRATIVE OFFICERS:


Senior Citizens.

Mrs. Cihon said their Christmas dinner is December 17 and the next Swiss Steak dinner is January 24, 2004. 

Community Service Coordinator. 


No report.


Fire Chief. 

Chief Hill said he attended the graduation of David Pratt from Paramedic School last week.  Chief Hill then commented on how long the trains block the road when they come through the City.  He said he observed the fact that a train he was watching did not go very fast and it took at least a full five minutes to pass.  He said on Sunday morning he observed the same thing.  He said he also noticed the traffic was backed up to Milan and Cherry.  

 Police Chief.  


No Report.


Engineer/Streets/Public Utilities.  


Mr. Dorman thanked Mayor Kenney for much of the growth that has occurred in the City during his tenure as Mayor.  He said the Milan Street water and sewer project is 80% complete with the design that will be submitted to the E.P.A. in mid January.  He said the Northwest School District water line is 99% complete and the plans will be submitted to Lawrence Township tomorrow and then to the E.P.A. within the next week.  

He said he is reviewing construction drawings for Discover Park Phase II and it will add an additional twenty-three single family homes.  He said the Villas at Autumn Meadows, Phase 16 will add another 31 units and they are being reviewed at this time.


The Mayor asked what the status was on getting sidewalks out past Rite Aid.  Mrs. Loretto said Skipco said as soon as Avalon Foods puts their part of the sidewalk in, Skipco will put theirs in.  She said they have run into problems with Rite Aid because of the amount of property the City felt they needed.  She said she had spoken to the owner after some revisions and she said he felt it looked o.k.   


 Director of Finance.


 Mr. Rodino passed out the November finance reports.  Mr. Dane made a motion to acknowledge receipt of the month end financial reports.  Mrs. Cihon seconded the motion.  Roll:  (Voice Vote)  Yes – 5.

He said he had an emergency purchase order that did not make the agenda, which he will cover later.


The Mayor asked Mr. Rodino what the City’s year-end carry over balance will be.  Mr. Rodino said approximately $350,000.00, minimum.  


Mayor’s Report.

The Mayor said he would like to ask Council for one thing.  He said after a long process with the Civil Service Commission and consultation with the Chief of Police he is recommending the appointment of Jeffrey Brogan to the Police Department.  He said Mr. Brogan was interviewed by him and Mrs. Loretto.  The Mayor said Mr. Brogan holds a degree from Baldwin Wallace in Criminal Justice.  He said he has also been through the Ohio Peace Officer’s Training Academy.  


The Mayor said he is recommending hiring Mr. Brogan.


Mr. Szanto made a motion to approve the Mayor’s recommendation of Jeffrey Brogan as a Police Officer with the Canal Fulton Police Department pending all of the normal physicals and other tests required.  Mrs. Cihon seconded the motion.  Roll:  Yes – 4.  Mr. Mouse abstained.
 


City Manager’s Report.


Mrs. Loretto said the Post Office has notified her that the two cluster boxes located across the street from the Canal Boat Lounge are not sufficient and would like to remove them and put three in.  She said she told them that she was going to recommend to Council to pass an ordinance requesting the three blocks in the downtown area get building to building delivery in order to get rid of the ugly cluster boxes in the Historic District.   


The Mayor said he felt the Law Director should issue an opinion as to whether the Post Office is subject to the City’s ordinances.  


Mrs. Loretto said the Post Office did say if Council did this kind of ordinance or resolution, they would not guarantee that they would cooperate.  


The Mayor said the City has to start enforcing the City’s rules and he feels they are subject to the City’s rules.  Mrs. Loretto then said she would tell them to come before the Historic Planning Commission regarding this.  She again asked if there was any opinion about removing the cluster boxes from downtown.  


Mr. Szanto said he felt they are not attractive at all.  Mr. Mouse said he felt it was just a matter of convenience for the Post Office.  


Mr. Kincaid stated that Mayor Cmick of Canton went to Washington to get Congressman Bow to change the location of a mail box in Canton, so that tells you where the City would have to go with this.  He said he felt they would be better off talking to the regional Post Office. 

Mr. Kincaid said he would draw something up in the form of a resolution.


Mrs. Loretto said she also has a request from a business owner concerning the sanitary sewer fees.  She said it was Skip Blowers of Skipco.  She said he was upset with the $5,000.00 tap in fee for the sewer even though the sewer line is already out there.  He feels he paid for it once and should not have to pay this large tap in fee.  He said he would pay 50%, but he does not think he should pay that large amount.  Mrs. Loretto said there is a problem because there are two different rates in the ordinance.  She said it says $500.00 in one part of the ordinance for single family equivalent unit, but a later one for Plum Creek was $400.00.  Mrs. Loretto said his argument is that he is only going to be using this building three hours a week.  She said the $5,000.00 figure was reached was based on how many urinals and facilities are in a location.  


Mr. Mouse said Mr. Blowers does a lot of washing of equipment and cars.  Mrs. Loretto said that has nothing to do with the water and sewer usage.  She said he does not mind being charged for the use of the water.  


Mr. Szanto said when the City has a tap in it is based on potential use.  Mr. Szanto said he agrees that the figure seems excessive for part time use.  


Mrs. Zahirsky said she was under the impression that all he was adding were the toilets and one bay.  


Mrs. Loretto also brought up the City’s junk ordinance.  She said the State law says if a junk vehicle is valued at $1,500.00 or less that it can be removed.  She said she would like Council to consider amending the ordinance.  Mr. Kincaid said there is no reason why they can’t use the State law right now.  Mrs. Loretto said Chief McNeely doesn’t feel he can.  


Further discussion followed regarding the current ordinance.  

The Mayor suggested that the City just make its ordinance the State code.

The Mayor asked if the matter regarding Skipco needs to be put in resolution form.  Mr. Kincaid said it must be defined.  The City cannot enact an ordinance for one customer.  
  

Parks.

No Report.  


Law Director.

Mr. Kincaid passed out a fax from CTI Environmental.  The Highlands at Autumn Meadows Phase IV does not involve streets, but just sanitary sewer and water line improvements.  He said since there are no streets being dedicated, they can accept the utilities lines by motion.  

Mrs. Zahirsky made a motion to approve the infrastructure for the Highlands at Autumn Meadows Phase IV.  Mr. Dane seconded the motion.  Roll:  Yes – 5.


Mr. Szanto made a motion to adjourn to executive session to discuss pending lawsuits.  Council was then reminded that there is a public hearing at 8:00 P.M. on Ordinance 39-03.


Public Hearing.

The Mayor asked if there was anyone present who wished to speak regarding the tax Ordinance 39-03.  No one spoke regarding the ordinance.


End of Public Hearing.

The Mayor said he would like to invite Councilman-Elect Colaianni and Mayor-Elect John Grogan into the executive session.  

Mr. Szanto said there would likely be legislative action taken as a result of this executive session.    


Mr. Dane seconded the motion to adjourn to executive session.  Roll:  Yes – 5.


Regular Meeting Reconvened.

The Mayor said there will be a special resolution considered this evening concerning the possible settlement of the lawsuit that has been brought against the City by Dennis Downing.  He said he has been advised by the Law Director that since that matter did not appear on the agenda, it will be open for discussion at a later time.

READING OF ORDINANCES:


THIRD READINGS:  


Ordinance 37-03:  An Ordinance Amending Chapter 181 of the Canal Fulton Code (Income Tax) by Conforming It to Changes in Ohio State Statutes, and Declaring an Emergency.


Mr. Szanto made a motion to pass Ordinance 37-03.  Mr. Dane seconded the motion.  Roll:  Yes – 5.

Ordinance 38-03:  An Ordinance Amending Ordinance Number 25-94 enacted May 5, 1994, to Provide an Exception to the City’s Policy of Requiring Annexation before Connection to City Water Lines.


Mr. Szanto made a motion to pass Ordinance 38-03.  Mrs. Cihon seconded the motion. 


Mr.Mouse said he will vote against it because he feels it is a major shift in the City’s policy and there has not been a Council study on this and it has not been discussed.


Mrs. Zahirsky said she will admit she has concerns about the ordinance.  She said this came up a couple of years ago and did not pass Council at that time.  She said she too feels it sets precedence, not only with Mr. Lindsay, but it also stops the City’s ability to annex.  She said she has concerns about that.  


Mr. Mouse said this sends a mixed message.


The Mayor said this has been discussed for at least five years.  He said he does not feel this will harm the City’s ability to annex.  He said he strongly urges Council to pass this ordinance.

Further discussion followed.  


Roll:  Yes – 4.  Mr. Mouse voted No.


Ordinance 39-03:  An Ordinance to Make Appropriations for the Current Expenses and Other Expenditures of the City of Canal Fulton, Ohio, During the Fiscal Year Ending December 31, 2004, and Declaring an Emergency.


Mr. Dane made a motion to pass Ordinance 39-03.  Mrs. Cihon seconded the motion.  Roll:  Yes – 4.  Mr. Mouse voted No.

Resolution 22-03:   A Resolution accepting the Amounts and Rates as Determined by the Budget Commission and Authorizing the Necessary Tax Levies and Certifying them to the County Auditor, and Declaring an Emergency.  

Mr. Szanto made a motion to pass Resolution 22-03.  Mrs. Zahirsky seconded the motion.  Roll:  Mr. Dane:  Yes.  Mrs. Cihon:  Yes.  Mrs. Zahirsky:  Yes.  Mr. Szanto:  Yes.  Mr. Mouse:  Yes.  

SECOND READINGS:


Ordinance 40-03:  An Ordinance Providing for the Distribution of Water Revenues, and Declaring an Emergency.  


Mr. Rodino said they estimated what the anticipated revenues were going to be in the water and sewer funds and then determined how much to distribute based upon how much debt the City’s needs to cover and how much capital improvements have to be covered.

Mr. Mouse asked Mr. Rodino where he got his numbers from.  Mr. Rodino said it is an estimate of where the revenue was at this time and an estimate of what will be brought in.


Mr. Szanto then made a motion to suspend the rules on Ordinance 40-03.  Mr. Dane seconded the motion.  Roll:  Yes – 4.  Mr. Mouse voted No.


Mr. Szanto made a motion to pass Ordinance 40-03 under suspension.  Mrs. Cihon seconded the motion.  Roll:  Yes – 4.  Mr. Mouse voted No.


Ordinance 41-03:  An Ordinance Providing for the Distribution of Sewer Revenues and Declaring an Emergency.

Mr. Szanto made a motion to suspend the rules on 41-03.  Mrs. Cihon seconded the motion.  


Mr. Mouse asked if there was an inflationary clause in the sewer rates.  Mrs. Loretto said there is an ordinance that states whatever the cost of living increase rate is, the sewer rates would go up by that amount.

Mr. Mouse said he was not comfortable with this.


Roll:  Yes – 4.  Mr. Mouse voted No.


Mr. Dane made a motion to approve Ordinance 41-03 under suspension.  Mrs. Cihon seconded the motion.  Roll:  Yes – 4.  Mr. Mouse voted No.

FIRST READINGS:


Resolution 23-03:  A Resolution Authorizing Settlement of Litigation Entitled Downing v. McNeely and the City of Canal Fulton, and Declaring an Emergency.

The Mayor said this is the Resolution he said he would open up for public speaks on agenda matters.  He said he would give the members of the public some background on this.  He said Mr. Downing filed a suit against the City of Canal Fulton alleging that Chief McNeely, in violation of State law, destroyed several documents.  He said there are specific rules and requirements regarding the destruction of municipal documents.  He said the documents that they know were destroyed included thirty-one scheduling logs.  He said Mr. McNeely was under the impression that the City had approval from the State to destroy these documents.

The State statute provides for a $1,000.00 penalty for every record destroyed.  He said Mr. Downing also alleged that there were 800 other records that had been destroyed by the City’s Police Department.  There was a question as to whether or not those 800 documents were ever generated or existed.  The Mayor said the City had been looking at a potential $831,000.00 verdict assuming that a judge and/or jury found totally in favor of Mr. Downing.  


The Mayor said the City’s attorney recommended settling this issue.  The attorney said if the City were to continue to pursue this, it would cost the City $45,000.00 in legal fees alone.  The Mayor said no one at the table is in favor of settling this case. He said they gag at the thought of paying Mr. Downing one dime for this case.  He said, however, based upon the City’s attorney’s advice, the City should settle for the sum of $20,000.00 to obtain a release from Mr. Downing.  

Mr. Roberts asked if this precludes anyone else filing the same lawsuit.  The Mayor answered yes.  


Mr. Colaianni stated that he is opposed to settling this at this time based on the information.  He said they are opening a can of worms for this type of lawsuit, which he considers a nuisance.  Mr. Colaianni stated that he had heard that Mr. Downing stated to other people that he is going to follow up with other lawsuits on other subjects.  


Garnet Thomas said she agrees with Mr. Colaianni that this is a nuisance suit.  She said she feels this is a terrible injustice.  She then said that she would like to note that Shawn Kenney brought the village into City status and he should always be commended for that.  


She then said that this new City is being intimidated and threatened by this lawsuit.  She said now is the time to fight and not turn tail and give someone a part of our City.  


Mr. Roberts said he understands this from a business point of view, but based upon the evidence Mr. Downing has what was the City’s attorney take on the chances that the City could win.


The Mayor said this is a strict liability statute that says if a City destroyed records in violation of the rules, it is a $1,000.00 per record fine.  

The Mayor said the City provided Mr. Downing with 6,600 documents, which took a community service worker 40 hours to make copies of all those records.  He said Mr. Downing went through the records and said he noticed gaps.  


Mr. Grogan stated that he agrees that all too often people want to settle for the purpose of moving forward.  He said he too feels this is just a small part of a glimpse into the future.  He said they City can settle now for $20,000.00, but he feels it will be $20,000.00 six months from now, another $10,000.00 after that and it will add up.  He said he feels they are opening a window of opportunity if they roll over on this issue.  He said the City needs to send a message to those who are thinking about such suits that the City will go the whole nine yards with it and we will not be held hostage.  He said this money belongs to the taxpayers of this City.  He said if they allow this to go forward, he would like them to think about how many more lawsuits they will be opening the City to. 


Mr. Mouse said he would like to ask Mr. Grogan a question.  He said Mr. Grogan is a deputy sheriff and is he required to keep a police log.  Mr. Grogan said they have log scan and communications on the radios.  He said they are not obligated to keep paper logs.  He said transmissions over the radios are taped.    

Mr. Grogan went on to say that written logs are a convenience to the supervisor as a way of monitoring that person’s activity.  He said it is not set in stone that that activity is set in stone.  He said it is nothing more than a supervisory tool.  

Mrs. Cihon asked why Mr. Downing wants these records to begin with.  It was stated that it was irrelevant.  The Mayor said Mr. Downing indicated he was doing his own private investigation of the Police Department.  


Mr. Harbaugh stated that as far as he is concerned Mr. Downing’s lawsuit is financial terrorism on this City.  He also asked what Attorney Tomino’s win-loss record regarding suits with a City.  The Mayor said the City was sued twice before and Mr. Tomino won both of those suits for the City.  

Mr. Szanto made a motion to suspend the rules on Resolution 23-03.  Mrs. Zahirsky seconded the motion.  Roll:  Yes – 5.


Mr. Szanto then made a motion to pass Resolution 23-03 under suspension.  Mrs. Zahirsky seconded the motion.  


Mr. Szanto said he would like to state that if he got 7,000 sheets of paper involving anyone’s business and he would guarantee he would find 31 pages of discrepancies.  He said Mr. Downing has had a mission against this Police Department since he moved here.  


Mr. Dane said he was opposed to settling this when it was discussed two weeks ago and he is opposed to it this evening.  He said if this was his money, he would fight this.  


Roll:  Yes – 3.  Mr. Dane and Mrs. Cihon voted No.

Mr. Kincaid said the Resolution fails, unless someone will change his or her vote.

Mrs. Cihon said she would make a motion to reconsider her vote.  Mrs. Zahirsky seconded the motion.  Roll:  Yes – 5.


Mrs. Zahirsky then made a motion to pass Resolution 23-03 under suspension.  Mr. Szanto seconded the motion.  Roll:  Yes – 4.  Mr. Dane voted No.


Mr. Kincaid said he also needed to mention that the contract with the City of Massillon for prosecutorial services runs out at the end of January, 2004.


Purchase Orders and Bills:


Purchase Order #3627 to Cargill Salt in the amount of $3,375.00.  

Mr. Mouse made a motion to approve P.O. #3627.  Mr. Dane seconded the motion.  Roll:  Yes – 5.


Mr. Dane made a motion to acknowledge receipt of the bills.  Mrs. Cihon seconded the motion.  Roll:  (Voice Vote)  Yes – 5.  

NEW BUSINESS:

The Mayor said Giant Eagle has changed hands and there is a liquor permit change before Council.  


Mr. Mouse made a motion that Council not request a hearing regarding the liquor permit change.  Mr. Dane seconded the motion.  Roll:  (Voice Vote)  Yes – 5.

OLD BUSINESS:


OTHER BUSINESS:


CITIZENS COMMENTS:


Mr. Ken Roberts  said despite Mr. Downing’s lack of respect for the community, he would like to give an example of what real community spirit is.  He said they are putting on a Christmas show this Friday and everyone has cooperated.  He said the event is free.  He explained what would be taking place.


Mr. Colaianni said he would like to thank the Mayor for his years of service.  He said he appreciated what Mr. Kenney has done for the community.  He also thanked Mr. Dane.


Mr. Harbaugh said much legislation has come here tonight for the good of the community.  He said Mr. Mouse chose to vote No on all those pieces of legislation that were for the good of the community and Mr. Harbaugh calls into question his ability to vote on this matter involving Mr. Downing.  He said everyone knows Mr. Mouse and Mr. Downing have close ties.  He said he feels this is a conflict.

Mr. Mouse said those comments should have been made when Mr. Harbaugh was in civilian close.                                                                                                                                                                                                                                                                                                                                                                          

REPORT OF COUNCIL PRESIDENT:


Mr. Szanto said at the first meeting of next year, which is January 6th, Council will elect a Council President and the Council President will choose a Committee on Committees to select committee members for next year.  He said they will also vote on Council rules.  Mr. Szanto thanked Mayor Kenney again.

REPORT OF STANDING COMMITTEES:


The meeting was adjourned.

_______________________________            ________________________________


Sharon Reiter, Clerk of Council                       Shawn Kenney, Mayor
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